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REPORTER'S LEGEND:

[sic]

(ph)

[denotes interruption/change in thought]
[denotes trailing off/incomplete

thought or statement]

[denotes word/phrase that may seem strange or
incorrect; written verbatim]

[denotes phonetic spelling]

(unintelligible ) [denotes not capable of being

understood]

(indiscernible crosstalk) [denotes] multiple speakers

at the same time, not capable of
being understood]
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STIPULATIONS
This deposition is being taken pursuant to

the South Carolina Rules of Civil Procedure.

The reading and signing of this deposition is
reserved by the deponent and counsel for the

respective parties.

Whereupon,

STEPHEN A. BYRNE, being administered an oath
of affirmation or duly sworn and cautioned to
speak the truth, the whole truth, and nothing but
the truth, testified as follows:

Court Reporter: State your full name for the
record, please.

Witness: Stephen A. Byrne.
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(Whereupon, the case caption was
published and counsel noted their

appearances for the record.)

EXAMINATION
BY MR. BELL:
Q Good morning, Mr. Byrne.
A Good morning.
Q Tell me what your understanding is of why we're
here today.
A It's a deposition in a ratepayer case associated

with the cancellation of the VC Summer nuclear

project plants two and three.

Q Okay. So you are one of the executives, or were

one of the executives, of I call it E&G for short,

but -- and for SCANA. From your perspective,

did we get here today?

A From my perspective how did we get here today?

The owners, which is SCE&G and Santee Cooper,

contracted with a consortium that originally

consisted of Westinghouse and The Shaw Group to
build a nuclear plant under an engineer procured

construct arrangement, so an EPC contract. That

EPC arrangement was partially fixed-price and

partially not fixed-price in the beginning.

Thompson Court Reporting, Inc.
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Through a series of negotiations, the fixed-price
portion was increased.

Eventually, it was -- the EPC arrangement was
entirely fixed-price when the owners exercised the
fixed-price option with Westinghouse. At that
point in time, the Consortium was no longer, so
Westinghouse was the counter party and had brought
in the Fluor Corporation to actually facilitate
construction. That fixed-price option, from the
owners' perspective, provided a lot of protections
for the owners to complete the nuclear project.
Westinghouse declared bankruptcy in March of 2017.
That bankruptcy process meant that the fixed-price
protections were going to go away, such that the
companies SCE&G and Santee Cooper would now be
responsible for the cost on more of a time and
materials basis. So that lost of the fixed-price
option meant that an evaluation needed to be done
to determine what would be the cost and schedule
to finish the plants. When that cost and schedule
evaluation was completed it was determined that it
was too high to finish both units, from a cost
perspective, so the focus turned to a single unit.
And when our partner Santee Cooper said that they

were no longer going to participate, SCE&G

Thompson Court Reporting, Inc.
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attempted to look for other partners. Absent
that, they looked for some governmental
assistance. When that didn't come, it was too

expensive for SCE&G to complete the units, even

one unit on its own. So a decision was made to

cancel.

So how did we get -- with that scenario, how did
we get -- and when I say we, as ratepayers, E&G,

SCANA. I use that term collectively. How did we
get there? What happened to make -- what caused
all these problems? I'm trying to find out what
your opinion is of the core either -- maybe get to
the beginning of when it started in a minute, but
what do you think is the -- put my finger on that
and that's what caused this breakdown or this
debacle or this bankruptcy or the problems? Tell

me what you think.

MR. BALSER: Object to form. Vague.

Let me answer it this way: I believe that had the
fixed-price option not gone away, had the
protections of the fixed-price not been lost, that
the two companies would still be building those

plants today. So fundamentally if that is the

Thompson Court Reporting, Inc.
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case then it was the loss of the fixed-price
contract, the loss of that protection. And I view
that as protection for the company, for the
customers, for the shareholders. Had that not
gone away, the companies -- the two companies, I
believe, would still be building those two plants
today. So fundamentally, in my mind -- and you
asked me what my opinion was. Fundamentally, I
think it was the bankruptcy of Westinghouse that
drove the loss of the fixed-price contract that
forced the cancellation of those units.

Okay. You mentioned earlier that the contract at
the original, at the beginning, had part fixed and
part non-fixed. Now, were you part of the
negotiations to finalize the EPC contract?

I was.

Okay. So you can speak to that pretty much?

Yeah. At least at a high-level I can speak to
that. There was a negotiating team that I was not
a part of. That negotiating team reported up
through, through for me.

All right. And how many folks were on that team?
Probably half a dozen.

Okay. Were they all with SCANA?

There was some participation from Santee Cooper on

Thompson Court Reporting, Inc.
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that team.
Q Okay. How many people from Santee?
A I think it was just one.
Q One. Do you remember that person's name?
A I believe that would have been Ken Brown.
Q And do you recall the other four or five folks

from SCANA?

A I know Ron Clary was involved, Al Paglia was
involved, Al Bynum was involved, Skip Smith was
involved, and there are probably a couple of
others that the names don't come to me at the
moment.

Q If you had access to the records, would you be
able to produce the documents associated with the
negotiating of the EPC contract?

A I don't believe that I kept any of the records

associated with their negotiations of the EPC

contract.
Q But those records would be at E&G, wouldn't they?
A They should be. I don't know that to be the case

for sure, but they should be.

0 How many e-mails, Steve, did you have back then?
Did you use a company e-mail? Did you have a
personal e-mail?

A I had a personal e-mail, but used the company's

Thompson Court Reporting, Inc.
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e-mail for work-related things.

Okay. And what is your company e-mail address?
What was it at the time?

It was sbyrne@SCANA.com.

And what was your personal e-mail at the time?
Steve.a.byrne@gmail.com.

Any other e-mails?

I don't have any other e-mail.

Do you have any Twitter or any other accounts?
I don't use Twitter. I don't use Facebook.
Snapchat?

I don't use Snapchat.

All right. 1If I were curious and wanted to know
about those negotiations what would be some of the
documents, if I were to go sit down in your
conference room at the company and -- but what
would those documents look like? You'd have
e-mails back and forth, I assume?

There certainly would be e-mails.

Okay. And you would have, I guess, someone
writing memos and reports to you?

Again, largely via e-mail.

Okay.

Some of the debriefs that I would have received

would have been face-to-face debriefs. And there

Thompson Court Reporting, Inc.
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would have been -- I don't remember what they were
termed, but basically negotiating -- negotiation
points for the back and forth with

Westinghouse and Shaw Group.

Do you remember -- and I know it's been a while,
but can you remember and help me figure out the
parts of the contract -- in general, not the
specifics -- that were the non fixed-price parts?
What areas that y'all were concerned about that
you couldn't get a number on?

It isn't that we couldn't get a number on, but
there were some non fixed-priced portions of the
contract. So the contract was arranged with a
portion that was fixed, and fixed meant that there
was —-- that truly that, that there was no
escalation on it; the price was the price. Then
there was a section called firm, and firm meant
that the price of the component or activity was
fixed. But it was subject to an escalation factor
of some kind, and there were three different types
of escalation factors used.

And that's laid out the EPC contract?

It is.

Okay.

And then there was a trunch (ph) or bucket called

Thompson Court Reporting, Inc.
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target. And target was estimated to the extent
that it could be estimated. But the actual costs
were going to be what the actual costs were. And
probably the largest piece in target was labor.

So the people that were going to be constructing
the facility, that labor was in that target
bucket. There was a time and materials portion of
the EPC contract, or T&M. And then outside of the
contract would have been owners' costs which --
and separate from the contract was an EPC

arrangement to build the transmission.

0 And that was not fixed?
A That was administered through another group, but I
don't know what the percentages were. It may have

been fixed. I can't remember what the
arrangements were around that.

Q In a perfect world, at the beginning of this
contract, your company gave the Public Service
Commission the cost of this project. And in this

perfect world, I assume y'all thought that would

be the approximate cost of the contract. Is that
correct?
A In the beginning the costs were estimated. And,

as I pointed out, we had some that were fixed,

some firm, some that were not even fixed or firm.

Thompson Court Reporting, Inc.

WWww.thompsonreporting.com

13

6ET J0 €| 9bed - 3-202-210Z # 194900 - 9SdOS - WV 9¥:8 GI JoquianoN 8102 - 3114 ATTVOINOYL1D3 13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

Largely the target bucket, T&M portion, was, you
know, was a relative basis, small. Owners' costs
were estimated and the transmission costs, again,
were estimated through a separate company group
that negotiated a separate EPC contract. So the
costs were estimated. The escalation factors or
inflation indices were selected and those were
incorporated as part of that original file. So
that in a perfect world, the costs that were
estimated would have been the costs plus
escalation that the project would have ended up
with. There was an amount that was selected for
contingency. And that contingency was removed.
Some of the intervenors petitioned to have --
petitioned the Supreme Court to have the
contingency removed, and that was removed.

Are there documents or notes or minutes or e-mails
that would give me, again, if I'm starting over at
the beginning, what the estimated cost, owners'
cost, transmission, any the other variables would

be? Do y'all have an estimate of what they would

be?

Certainly there are -- there is documentation that
would exist. I don't have that documentation.
Sure.

Thompson Court Reporting, Inc.

WWww.thompsonreporting.com

14

6ET 40 | 9bed - 3-202-2102 # 194904 - DSOS - WV 918 Gl JoquianoN 8102 - 3114 ATTVOINOYL1O3 13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

I should be clear that I, since I retired from the
company, do not have access to the company's —--

I get it.

-- systems and do not have many of my e-mails from
that time frame. So certainly there were would be
documents that exist. The company and quarterly
BLRA reports, a quarterly report on the project
status that was required under the Base Load
Review Act did publish what the costs were in
those various cost categories so that you can see
what the breakdowns -- what the total costs were.
Now, the contractor did not want some of those
cost categories to be advertised and requested
that they be treated confidentially. So there's a
confidential portion to those reports that would
not show the specific breakdowns of each one of
those little areas, but the totals are certainly
there.

Give me an example of one of the areas that the
contractor preferred to have a confidential
submission on?

The fixed portion of the contract.

And they were worried, I assume, that another job
they were doing might look at that and get some

inside information, if you will?

Thompson Court Reporting, Inc.
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That is certainly what was advertised to us as to
their desire for confidential treatment for some
of these cost categories. And Westinghouse, that
counter party, and their consortium partner, Shaw,
were in negotiations at that point in time with
other utilities for the AP1000 design, their
design reactor.

The total cost, however, would have included their
confidential submission?

That's correct.

Okay. And so what's the term you use, inflation
factor or --

Escalation.

-— escalation. Did the escalation anticipation
include just inflation or did it include other
things?

The escalation, it's mostly an inflation number.
They come from indices. It's possible that there
are some other factors that go into those indices.
I'm not sure that it's anything other than
anticipated escalation.

Well, time was a big important matter for this
project, wasn't 1t, timing of completion? Would
you agree with that?

Timing of completion was important? Yes, it was.

Thompson Court Reporting, Inc.
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0 For several reasons. One would be the increased
cost as you go down the road. That would be one?

A Timing associated with cost would be important,
yes.

Q All right. And then timing to close the project

or finish it, substantial completion, had a lot to
do with the tax credit, didn't it?

A When the plant was finished, it wasn't necessarily
tied to suspension of completion, but it was tied
to in-service, what would have been qualified as

production tax credits, yes.

Q So you had to have an in-service?
A In-service.
Q All right. And did you, at the beginning, believe

that the project could be completed to qualify for
tax credits?

A Yes.

Q And part of your ability to raise money and have
investor participation was the potential tax
credit?

A Certainly the tax credits were discussed with the
financial community. I don't to what extent the
tax credits were important to the financial
community. Again, I'm not a financial expert. I

don't work in the financial portion of the

Thompson Court Reporting, Inc.
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company. The tax credits from the construction
perspective obviously would come later. So the
tax credits had to be earned after the plant was
in service. So from the perspective of
construction, I don't know to what to extent the
financial community credited those or discounted
those.

I'm using a ballpark that I've read and seen some
things that there was anticipated $2 billion tax
credit. Is that roughly correct?

So the production tax credit portion was estimated
up front. And I believe that our financial group
was using a tax—-advantage number for that, which
may be higher than the actual production tax
credit number. So that what would be realized,
again from a tax savings in addition to the tax
credits themselves, would be higher.

Higher than the 2 billion?

No, not higher than 2 billion. I think 2 billion
was the tax advantage number.

All right. But that's the number that used in
media publications, things like that?

Correct.

Okay. 1Is that fairly close?

Is it fairly close? Again --

Thompson Court Reporting, Inc.
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You're telling me --

—-— the actual value --

I'm sorry —-

-- the actual -- Again, I'm not a financial
witness. I'm not -- I don't work in the financial
part of the company or didn't work in the
financial part of the company, but there was a
specific value for the tax credits themselves.
But there was a tax advantage portion of that the
company also recognized. I don't remember the
exact value of that. Certainly the tax credit
number would have been on the order of a billion,
a billion-and-a-halfish. And then the tax
advantages of that would have taken it to the

$2 billion.

I accept your statement that you're not a
financial person. I'm even less so. So -- but I
have read and understand something called ROTI.
You understand what that is, don't you, in the
general sense?

I do.

Okay. Well, in figuring out the ROI, the return
on investment, after tax dollars are more valuable
than taxable dollars, aren't they?

Correct.

Thompson Court Reporting, Inc.
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Okay. So your production tax credit that we're
talking about, having that materialize in one way
or the other would be important to an investor if
they're looking at ROI, return on investment.
Would that be true?

Again, I'm not a financial expert. I don't know
what the financial community -- how they view or
perceive the production tax credits.

Well, let's look at it in kind of a -- this is
only so I can understand it, but from a simple
standpoint, if a company makes $3 billion over
some period of time and they have a $2 billion tax
credit over that period of time, then they would
only have a billion dollars in taxable income
versus $3 billion. Would that be fair, in the
simplest form?

I suppose that's true.

Okay. And so you recognize, while you weren't a
admittedly a financial person within the company,
the importance of keeping the financial community
happy about the project?

Keeping the financial community happy? I don't
know that I ever looked it as keeping a financial
community happy. Certainly the financial

community was important to financing the project,
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financing the construction of the project. So
certainly the company's ability to borrow money
was important.

Okay. Do you recall when the first time you or
anyone at the company ever notified the financial
community that this project was in trouble?
Specifically, I don't recall any specific dates
about when a notification would have been made
about the project being in trouble. The company
and I believed that the project could be completed
up to the point of the Westinghouse bankruptcy,
which put into question both the cost and the
schedule for completing the units.

Okay.

So there was never a question about could the
units be completed. I always believed that the
units could be completed. The Westinghouse
bankruptcy through threw doubt into time and
schedule. And the company and I did make
disclosures throughout the process about issues
that were going on. So those issues did not,
though, mean that the plant could not be
completed. So —--

I'm sorry.

So early on there were issues with getting the
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license by the time assumed in the contract to
obtain a license. And by license, I mean a
combined construction and operating license issued
by the Nuclear Regulatory Commission. There was
one other -- I think it was Army Corps of
Engineers -- permit that was lagging early on.
There were issues with module fabrication. I
should say submodule fabrication, particularly
coming from a facility in Lake Charles, Louisiana.
That facility was problematic. It was originally
called SMS, Shaw Modular Solutions. Shaw was
purchased by Chicago Bridge & Iron in 2013 I
believe it was. And then the name changed to CB&I
Lake Charles, Chicago Bridge & Iron Lake Charles
facility or CB&I Lake Charles. That facility had
become what was a problem and it was not
delivering the submodules to the site in a timely
manner. I know that was disclosed in testimony
before the Public Service Commission and in our
BLRA quarterly reports.

If you transition to a little later, the --
once was the module issues started to sort
themselves out and were being worked under a plan,
the efficiency of the contractor, the constructor

at the site, at this time would have been Chicago
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Bridge & Iron, or CB&I, had become an issue. And
that was disclosed to financial community, Public
Service Commission --

0 What time frame?

A -- in quarterly reports. I'm talking about the
time frame for that would have been probably in

the 2014 through 'l7 time frame.

Q All right. So let's talk about that just a
minute. The module issue was disclosed to the
investors and the public. Is that correct? Is

that what you said?

A Yes.

Q Okay. In its simplest form, you basically were
aware and disclosed that you were not getting your
modules or your submodules in time which was
creating a problem on the construction site and

with kind of a ripple effect. Do you agree with

that?
A That's correct.
Q Okay. You were the highest executive at E&G that

was over the construction over the project? You
were the top executive?

A At E&G, yes. Obviously, I reported to the chief
executive officer.

0 And today, when I say E&G, I'm including, unless I
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say we're not, we're talking about both companies,

okay?
A Both companies being SCANA and SCE&G?
Q SCANA, vyes.
A Okay.
Q Okay. I understand the difference, but from the

standpoint of making it easier to not have to
repeat it. If there's a separation on some
answer, let me know.

A So at -- well, at SCANA then the chief executive
officer was the highest-ranking officer with
responsibility of this project. So I reported to

the chief executive officer.

0 Was that Mr. Marsh?
A Mr. Marsh.
Q Okay. But day-to-day, who was the highest level

executive over the project?

A Day-to-day with sole project responsibility would
have been a VP for nuclear construction. There
was a transition there I think in 2014. It would
have gone from Ron Clary to Ron Jones. So, again
this -- for most of the time frame that we're

talking about here, you said 'l14 through '1l7, that

would have been Ron Jones. Mr. Jones reported to
the chief nuclear officer. The chief nuclear
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officer had responsibility for construction and
for the operating unit. So at that same location,
the VC Summer location in Jenkinsville, there's
been a plant operating there since 1982. So

Mr. Archie as the chief nuclear officer had
responsibility for both. Mr. Archie reported to
me. I had responsibility for that and for also
hydro operations, field procurement, and
transmission.

Did you go to the site very often?

I did go to the site. It depends on your
definition of very often. But I went to the site
I would say -- I estimated about 15 percent of my
time would be spent out at the site location in
Jenkinsville.

Okay. So I'm sitting there, a fly on the wall in
your office. How often would you get a report or
have a meeting or something in regards the

project?

MR. BALSER: Object to the form.

How often would I have a meeting or some other --
Let me ask you —-- let me restate that. I assume

you got reports about the project?
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A I did.

0 Most of them by e-mail, I assume?

A Majority by e-mail.

Q And did you have a regular weekly or monthly

report you got?

A Yes. Yes, to both. So there was a weekly
construction report issued. There was a monthly
construction report issued. Quarterly, there were
what we'll term executive steering committee
meetings. That was -- did not include the
contractor or the construction contract. It was
just SCE&G, Santee Cooper personnel. Quarterly,
there were what were called president's meetings.
A bit of a misnomer; it was really the CEOs. So
that was for the CEOs of the four companies
involved with construction: Santee Cooper, SCANA,
Westinghouse, and then obviously it changed
between CB&I and Fluor. There were biweekly phone
calls with the contractor, with Westinghouse, and
CB&I and then Westinghouse and Fluor. So there
were a number of communication forms on the
project.

Q Your weekly report, did that came from Ron Clary
or Ron Jones?

A The weekly report, I actually started to get that
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weekly report probably in the 2014 or 'l5 time
frame. That weekly report would generally come
from an engineer on the project, but it would come
out of the new nuclear development project. But
generally, it would come from one of the engineers
on the project.

Prior to 'l4, did you get any kind of regular
reports?

I wasn't getting the weekly reports. I believe I
was getting monthly reports.

Who produced those?

There were two monthly reports produced. One was
produced by SCE&G and one was produced by the
Consortium. And then after the Consortium
dissolved it was Westinghouse.

If we were to have available today all of those
weekly and monthly reports, give me your best
estimate -- I know you can't remember exact dates,
but if you can, that's fine. Give me your best
estimate to when you started getting notice that
there were problems on the construction projects.
With any megaproject, and particularly with a
nuclear project, there are going to be issues or
problems probably every day. And so issues and

problems would have been a norm from the time the
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project started to the time the project ended. So
the fact that there were issues or problems was
not unusual in the way that, you know, that both
the Consortium and the owners dealt with those was
to list or try to address all of those problems at
each opportunity and each report.

I get it that there's always going to an issue
with construction, especially a job this size.

But they started -- you would agree with me,
wouldn't you, Steve, that there turned out to be
some systemic problems in this project? It
started and could just never get fixed. You agree
with that?

Would I agree that the problems could never get
fixed? No, I wouldn't agree with that.

Well, can you agree that they never got fixed?

I would agree that there were problems that
existed that were going to exist from the time the
project started to the time the project ended.
Now, the fact that the project was canceled means
that they didn't get fixed. But that doesn't mean
that they could have never been fixed.

Well, I appreciate your listening to my question
probably better than I gave it. So never get

fixed is kind of a vague term, isn't it?
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MR. BALSER (SCE&G): Objection. Vague.

So, I mean, y'all had problems with the number of
employees out there that weren't doing anything,
didn't it? And again, that's a general term. If
you have a PF factor for employees that's two and
three and four, I'm using the term they're not
doing anything efficiently or productively. Would
that be better?

There certainly was an issue with the craft
efficiency.

Right. And then there were other problems, as
well, weren't there?

I think I enumerated a few of those earlier. So
the submodule production issues; there were some
regulatory problems with the Nuclear Regulatory
Commission. But yes, there were those issues.
Issues of interpretations between Westinghouse and
the Nuclear Regulatory Commission on the design.
There were design changes that would come from the
Chinese projects. I'm guessing you're aware that
the Chinese were building AP1000s as well. And
there were four plants under construction in China

that started ahead of the US projects.
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Q Did you visit those projects?
A I did.
Q Do you think we might need to go over there and

take a look at them and do some more depositions
over there?

A That's up to you.

0 I'm circling back to the comments you made where
you said "this project could have been completed"”

and there were two conditions you said that were

not met: One, there was a bankruptcy and, two,
Santee pulled out or said enough is enough. You
agree?

A Well, I said that there was a loss of the
fixed-price protection. The bankruptcy was what

premised that loss of the fixed-price protection.
Now, had Westinghouse in the bankruptcy said we're
going to honor your contract then, you know, that
would have been -- they could still operate in
bankruptcy, and still are operating in bankruptcy
today.

Q And we're going to get into some details later. I
just am trying to get an overview of where we are.
I've never built a nuclear plant; I've built some
smaller things. But I can't imagine building a

house without plans for a roof. And I noticed in
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some of the documents there are literally
thousands of drawings that were not completed.
And the construction going on and on and the
engineers can't work, the craft can't work,
because they don't have a completed set of plans.
When did you first become aware that the plans
were not completed?

The company was aware that the plans were not
complete from the start.

Okay.

So it's not unusual on a construction project for
the plans to not be complete when construction
starts. In fact, I would say it's unusual on a
construction project, on an industrial
construction project, that plans are complete when
the construction starts. So SCE&G has built power
plants, converted power plants, added scrubbers,
built cooling towers. 1In all of those projects,
underneath VC arrangements and engineer, procure,
construct arrangements were started before the
design was actually completed.

Have y'all completed a construction project
successfully?

Yes, certainly.

Give me a couple examples.
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A The Cope Power Plant is the last coal-fired power
plant that the company built. The Jasper
combined-cycle power plant in Jasper County
combined-cycle and natural gas power plant. The
water -- Wateree Plant, the south part of Richland
County, cooling towers were added to take it off
the river and make it closed-cycle. Both the
Wateree and the Williams Plant here in the
Charleston area added scrubbers probably seven,
eight years ago.

Q The building of the Cope and the combined-cycle

plants are two different plants, right?

A Two different plants.

Q Were they built with plans not completed?
A Yes.

0 And how long after the start were the plans

finished and finalized?

A I'm not sure. I can't remember.

Q But in order to finish the project, they had to
finish the plans?

A Yes.

0 And in order to get a component finished within
the project, you had to finish the component
plans?

A Yes.
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Okay.
Yes.
And on a progression of starting at A, B and C,
and kind of the step-by-step progress in a
construction project, you've got to at least get
the first-thing-you-do plans ready. And as you go
forward, you got to keep your planning, your plans
up with the construction. Would you agree with
that?
Yes.
Okay. And that didn't in this VC Summer project,
did it?
Certainly there were design-related issues that
had impacts on construction. The first part of
the project is civil where you're doing ground
clearing, excavation, pouring mud mats and base
mats and those kinds of things. So the project --
the engineering of a project did become an issue.
Again, design changes from China, Nuclear
Regulatory Commission impact, so not all the fault
of Westinghouse or the fact that the design was
not a hundred percent complete when the -- when
construction started.

A lot of those changes were forced by a new

process, a new regulatory scheme for constructing
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these plans. So if you go back to the '60s,

'70s, '80s when the majority of the nuclear

plants in this country were actually constructed
that was under the Title 10 of the Code of Federal
Regulations subpart 50, often times called 10CFR
Part 50 or Part 50. The construction going
forward, the NRC changed the licensing regime, and
it's now 10CFR Part 52. So construction under
Part 52 is different than it was under Part 50.
And one of the impacts of that is that there are
many categories where under the old regime, under
Part 50, you had a construction permit. So you
constructed and if pipes didn't line up, you just
change -- you made the pipes line up and then you
changed the drawings later. You as-built the
drawings later, which is pretty standard on almost
any kind of construction. Even on a house you can
change things as-built later.

Because you didn't have an operating license,
so once the construction was finished, you then
apply for an operating license. So there were two
sets of hearings, two opportunities for
intervention, but it gave you more latitude during
the construction process. The new Part 52 was

intended to actually add certainty by removing one
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of the sets of hearings and one of the
opportunities for intervention. So when you got
this license from the NRC, it was a combined
construction and operating license. The NRC took
the position that because you had an operating
license, anything that was significant to that
license, when you found that things didn't line up
during construction, you couldn't just change
them. You had to go and change the license first
then you could change the line up. So that added
a degree of complexity. So there were a number of
licensed changes that had to be made on the
project before construction could continue. So
that was a part of the new -- I think an
unintended consequence of the new 10CFR Part 52.
Who would you recommend that I talk to you that
would be able to give me a -- that was involved in
these design issues that would have a good handle
on some details in regards to that? Are you able
to do that?

A better person would probably be the person who
was over engineering at the time for SCE&G. That
would have been Brad -- Robert B. Stokes.

Mr. stokes was the general manager for

engineering. You know, I'm sure there are
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Westinghouse folks. I don't know who's at
Westinghouse any longer or not at Westinghouse any
longer that could talk to the issues that
Westinghouse had with the regulator and coming to
grips with the Part 52.

Is Stokes still around, Mr. Stokes?

I'm not sure where he is. I don't know if he's
still with the company or not with the company any
longer.

Okay. $So if the project could have been
completed, as you mentioned without the bankruptcy
and the fixed-price and the pullout of Santee
Cooper, you would have recommended that it go
forward and be completed?

Yes, sir.

At what cost?

Again, if it was -- if it was not the bankruptcy,
or even if there were the bankruptcy and not the
loss of the fixed-price option, then the bulk of
the cost would have been fixed. So provided that
Westinghouse honored their fixed-price contract,
then it's the owner's cost piece that would have
been higher. The transmission piece, the company
could have completed the transmission. And it was

largely complete. All of the transmission
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treatment two was complete when the project was
terminated. I think the unit three transmission
was somewhere in the 80 percent range complete.
So that could have been completed even with the
plant construction still going on. And the staff
size from the contractor would have obviously been
diminished. So some of the carrying costs would
have gone down. When the first unit comes on,
those folks would transition from the capital work
order to operation and maintenance costs. So, you
know, extensively half of the staff -- half of the
owner's cost, the carrying cost for the owner, the
construction would have gone down just whenever
the first unit came on.

So you say at what cost. The short answer is
I don't know at what cost, but the bulk of the
cost, the contract cost, would have been fixed.
So, you know, what I premise this on was two
things: That you still had the partner that was
funding their 45 percent share and we still had
the fixed-price contract.
If you have a fixed-price contract with a
contractor who is woefully inadequate in the way
they're keeping the production and efficiency,

aren't you basically forcing them into bankruptcy?
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A No, I don't think so.
0 That's what happened, isn't it?
A Well, certainly that's what happened, but just

because it's what happened doesn't mean that the
actions that the company took forced them into
that bankruptcy, so, you know --

Q I didn't say the company took it. I said if you
know at the time you're changing over to a
fixed-price, you know up to that point you can't
deal with this variable cost anymore. They were
killing you, weren't they?

A The variable cost?

Q I mean the cost-plus. I mean, y'all were getting
bills. You had to pay them --

A You're talking prior to the fixed-price?

Q Right. Even if you didn't agree with them, you

had to pay it. Even if you disputed it, you had

to pay it.
A Had to pay a portion of it.
Q You had to pay all of it, according to the

contract, then you could go dispute it later.

A No. According to the contract, prior to the
fixed-price option, prior to that amendment in
October of 2015, if you disputed a cost, you'd pay

90 percent of the disputed cost.
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Okay.

And withheld ten percent. The company also
returned a number of invoices as deficient, which
means that those costs were not paid. The company
also challenged some progress payments, started
with whole progress payments. And there were
costs that Westinghouse tried to recover that the
company took the position that they were not
entitled to recover those costs. So there were
mechanisms that the owners had to withhold
payments. Certainly the company did those things,
both owners did those things, withheld payments
from the Consortium. Because at the time it was
still the Consortium of Westinghouse and CB&I.

The fixing the cost was something that was
important to the owners. While the owners were
withholding some costs, it's not like the
contractor had carte blanche and they could just
charge a hundred of whatever they wanted to.

While the owners were withholding costs --
withholding payments, obviously the Consortium was
threatening litigation, threatening to walk off
the project. So they were threatening that if you
don't pay, you know, we're not going to

continue —-
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Richard Lightsey et al. v. SCE&G et al.

They were in litigation already, weren't they,
down south?
They were in litigation with the other project,
with the Southern Company project. So the -- it
isn't that the companies couldn't take some action
to withhold money. The question is does the
Consortium see that as legitimate or not? You
know, obviously they didn't because they sent a
number of project letters to the owner saying
that, you know, you need to pay or else. So there
were a variety of threats.

I'm trying to go back to your original
question which was -- I'm trying to remember now

what the original question was.

MR. BALSER: If you don't remember, let

Mr. Bell ask you again rather than just

Go ahead. You said that we couldn't -- we had to
pay a hundred percent of cost and that's not the
case.

Actually, what I said, you had to pay it and then
you said, "We ended up having pay 90 percent."
Right. And you said, "You had to pay all of it,"

and I said "No, we had to pay 90 percent.”
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0 Correct. So I stand corrected on that. But you
had something called a Disputed Invoice Log or
something. Maybe I've got it -- butchered the

name, but what was it called?

A I don't remember --

Q It's a list of --

A I know what you're talking about. I don't
remember what it was called either, but -- so we

can call it Disputed Invoice Log, something along
those lines.

Q But it's basically a way to chart or track the
disputed invoices?

A (Nonverbal response.)

Q When did you first learn, Steve, that you may be
getting invoices from Westinghouse for labor that
wasn't there?

A Again, with any megaproject you're going to have
issues with things like time keeping. Another
reason why the owner started going to a
fixed-price would be helpful because then you
don't have to worry about how many Kubota wvehicles
that they have on-site. They don't have to worry
about timecards and timekeeping, those kind of
things. There were frequently invoices where the

SCANA Audits Group would audit the invoices of the
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Richard Lightsey et al. v. SCE&G et al.

contractor and find discrepancies. That's
something that's not unusual.

But my question goes directly to an issue that I
think you may know a little bit about. And that
is it's been learned since then, since the
project, that there may have been invoices to
SCANA for craft employees that were not actually
working on the site. When did you first hear
about it or learn about it?

I'm not aware of invoices where craft employee --
where the company was invoiced for craft employees
that were not actually working on the site.

Are you aware of other kind of employees other
than craft employees?

There were. There are home office charges from
both consortium partners that's often times
difficult to track how many hours somebody in the
home office would be charging. I guess it would
be a lot like, you know, trying to figure out how
many hours your lawyer is charging. Difficult
sometimes to say how often they're on the phone,
right? So it's difficult with home office charges
to figure that out. So there were challenges to
those kinds of things. There were instances where

the contractor was charging -- were attempting to
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charge for work that the company felt was not in
the target bucket of work. So the company thought
was in the fixed or firm bucket of work. That was
a disagreement.

When did you first learn that these kinds of
things may be going on?

I don't recall specific dates along those lines.
Can you give me a year?

Yeah. 1I'd have to say probably in the 2014 or '15
time frame.

During this contract period, Santee Cooper started
becoming a little bit dissatisfied with the way
things were going. Do you recall that?

Yes.

And they expressed that to Mr. Marsh and to you
and others in either memos or e-mails or letters.
Do you remember that?

Yes.

If you take a look at the correspondence that
started in '1l3 and 'l4 all the way through the
time -- up to the time they withdrew, it almost
seems like it's the same complaint in each --
again, almost the same, but similar issues that
E&G responded, so we're going to work on that,

we're going to get that fixed, but it never got
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fixed. What happened?

MR. BALSER: Object to the form.

The first thing I'd like to say that when you say
"it never got fixed" I think you're talking about
the issues raised by Santee Cooper?
Sure.
Some of the issues raised by Santee Cooper were
actually fixed. I want to be clear that Santee
Cooper would complain to SCE&G because they were
the -- we operated as the agent, so SCE&G was also
dissatisfied with things like productivity of the
contractor and let the contractor know. SCE&G was
also dissatisfied with the way that the submodules
were coming out of Lake Charles facility and let
the contractor know. So it isn't that SCE&G was
dissatisfied; it's that Santee Cooper was not
actually handling construction themselves, so the
only people they really had to complain to was
SCE&G. So that wasn't necessarily a surprise to
me.

Also, Santee Cooper has a different
philosophy on construction than SCE&G has in

general. Santee Cooper is accustomed to being
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their own general contractor, whereas SCE&G tends
to look to EPC-type contracts. So there's a
difference between contracts. I'm guessing you're
probably aware. But under EPC, Engineer, Procure
and Construct, the counter party or the contractor
is responsible for basically everything, say for
perhaps some things like the permitting. And when
they're finished with the project, they give you
the keys. That's kind of the premise. That
doesn't work that way in nuclear, but that's the
premise. If you're your own general contractor
then you would -- and Santee's got some experience
with this with some of their coal and their
natural gas plants -- you'd buy the components;
you contract the engineering; you contract the
construction; you're responsible for all of the
facets of the plant. So there was a difference in
philosophy on construction, which I think at times
led to some frustration on the part of Santee.
Again, SCE&G had had some successes with
construction under EPC. And actually, a lot of
the EPC contracts that SCE&G entered into were
with Fluor Corporation.
So go back to my original question, which I'm not

sure you answered.
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Okay. Go ahead.

If you look at the Santee -- the whole body of
correspondence where there was a suggestion or a
complaint or a whining of sorts that they were
concerned about different things. Y'all would
have meetings. You would -- you know what I'm
talking about? The groups would have meetings?
Right.

And at every one of those meetings the response
was, "We're going to look into it. We're going to
care of it or going to do what we can do." But,
yet, almost the exact same problems continued and
continued and continued. And I'm asking you not
the philosophy behind it, but wasn't there a time
that you or your group said we can't get
Westinghouse to get this damn thing done. You see

what I'm saying?

MR. BALSER: Object to the prefatory remarks.

And the reason I ask it is because you said a
minute ago this project could have been completed.
And I'm asking under what circumstances would this
project had been completed? Would it have been

completed under the way it was handled up til
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

then, or would it have been a new philosophy going
forward?

Well, first off, the project could have been
completed even under the way the project was
going, but it would have likely involved higher
cost. Again, why the fixed-price options are
important and why the loss of the fixed-price
option is important and a decision to cancel.

But, secondly, there were always mitigation plans
underway with the Consortium. And each time that
the company would go to the Public Service
Commission to request a new date or a new schedule
for cost, the new either substantial completion
date or guaranteed substantial completion date was
advertised and with the understanding that there
was mitigation that would need to take place to
hit those dates. That mitigation was multifaceted
on lots of things, and some of that mitigation was
successful.

But not a lot of it?

Much of the mitigation was successful. There were
some aspects of the project where the mitigation
was not successful.

And those were the big money parts,weren't they?

It was not for lack of trying. The performance
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factor that you pointed out was one area where
the -- despite the best efforts of the contractor
and the urgings of the owners, the performance

factor did not improve. In fact, probably got

worse. But one thing I think that's important to
keep in mind with performance factor -- often
times people call it PF -- is that you can be
efficient -- inefficient and still get to the
final product by applying more resources. So if

the PF didn't get any better, I could apply more
people to do the work and still get there on time.
It's analogous to, you know, fuel efficiency on a
car. If I'm going a hundred miles and I've got a
car that gets 20 miles a gallon, and I know it's
going to take me five gallons of gasoline. If for
some reason that car gets less efficient, somebody
let's out all the air out of the tire --

Q You add more gas?

A -- sparkplugs, you can still get there. You can
still do the hundred miles, but you're going to

have to use more gas.

Q So —-
A It's a similar premise with construction
resources. So 1if a PF -- you know, the contract

will assume a certain PF, or performance factor,
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Richard Lightsey et al. v. SCE&G et al.

on efficiency of the craft. And if the efficiency
of the craft isn't there, you can still meet the
date by putting on more craft and having more
people do the same amount of work. But it means
it's going to be less efficient.

Steve, I want to make sure that you and I
understand each other. If we go to trial in this
case, will you promise me that you'll say that
same thing you just said to a jury? In other
words, to fix this problem we're going to add just
more inefficient people and more cost without
telling the public it's going to cost them a
fortune. 1In essence, what you're saying is we
couldn't fix it, so let's just throw more people
at it, and because we have a fixed-price we're
going to make the contractor go under. That's the

result.

MR. BALSER: Object to the form.

Isn't it?

So you said would I -- if we go to trial, would I
say the same thing that I said now?

Yes, sir.

I'll say the same thing that I said now, which is
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not anything near what you just repeated back to
me.

Q Well, let me make sure I get it then. You're
saying that because we had a PF factor that was
very inefficient and it got worse --

A Uh-huh.

0 -- then the answer to that is either make
everybody be more efficient, which y'all were
unable to do, or just throw more inefficient
people on the project to get it finished?

A I didn't say more inefficient people. I said put

more people on the project.

Q Did y'all ever find any efficient people to throw
at itz

A Certainly.

0 Well, where's the proof of that?

A Well, if you look at the folks from CB&I Services.

Q Okay. But I'm talking about when you're looking

at a PF factor from two to almost up to five in

some areas, those, virtually, never got fixed, did

they?
A I don't know anything about a PF of five.
0 Four, then. Four something.
A I don't know about an overall PF of four.

Certainly the PF was not where the contractor
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wanted it to be, where the contractor planned for
it to be, or where the owners wanted it to be. So
there's no dispute about that. But I think what
sometimes people misunderstand is that the PF, or
the performance factor, if it doesn't improve,
then you'll never finish on time. That's not the
case. That's the point that I was trying to get
to is that you can add more resources to it in
order to finish -- still finish on time.

May I suggest an alternative in simple fashion?
If you got ten inefficient people, why not add
five efficient people and get rid of the other
five that are least efficient? But y'all didn't
do that, did you? You added ten more people but
didn't get rid of the ten inefficient people.
Yeah. I would not agree with that premise.

All right. ©Let's talk about that. When did y'all
first address the PF factor and how did you
address it? And let's talk about when the
contractor replaced those men or women that were
the inefficient ones.

So which gquestion do you want me to answer first?

Well, you had a good chance of answering the

general question. Now let's get down to the
specifics.
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A So you said when did we first -- when did the
company first --

Q Let me start over. All right. When did you --
and I'm using "you" in the collective. When did
you first learn that the PF factors were out of
kilter?

A Again, don't recall exact dates. I would have to
say it was probably in the 2014 time frame.

Q Okay. And did you have meetings concerning these

problems?

A We certainly had meetings where the PF factor came
up.
Q Okay. And were those meetings just with your

group or with your group and the contractor or the

Consortium?
A Both.
0 And what was the response from the contractor

about the inefficiency or the high PF?

A It was -- it was not a single response. There
were a variety of responses. One of the responses
is, "We're going to do some things to try to
improve the PF." A second response was, "There
are reasons why the PF is not as good as we had
hoped it would be." So there were different

responses to it. And, you know, sometimes it was
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blaming other things. But, you know, they also
did commit to try to improve the PF.

Okay. But they committed to improve the PF on
multiple occasions, didn't they?

They did.

And are you aware of whether or not, overall, not
in particular specific areas -- because there a
couple of areas that the PF was pretty good,
wasn't it?

There were areas where it was good and there were
time frames where it was good, yes.

So when they kept saying "we're going to improve,"
that was a good response. But when they didn't
improve and they told you again at another
meeting, "We're going to improve." How often do
they have to tell you that before you started
understanding that either they're not going to
improve or they're incapable of improving?

So let me answer that two ways. One is I don't
know exactly how many times you have to listen to
somebody before you make a determination like
that, but certainly at some point the company had
concluded that an improvement of the PF was
unlikely. And in testimony before the Public

Service Commission, I said that the PF would not
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

improve to what the contractor wants it to. And
that would involve more people to get to the same
endpoint and would involve higher cost. So
certainly there was a point where before the
Public Service Commission in testimony I said
that.

Q You know what year?

b

I think it was '1l5 and 'le6.

All right. So --

= ©)

And there were certainly things that the
Consortium, and then later Westinghouse and Fluor,
tried to do in order to improve PF. So you
pointed out a few minutes ago that there were
areas where the PF was good. And in general, that
was an area where a subcontractor would be
responsible for the majority of the work. So not
the megaproject contractor but something that they
subbed out. So one of the things that the
Consortium was doing and Fluor was on board with
was subbing out more things to subcontractors.
Because the PF was really only a measure of the
direct craft.

@) Right.

A So 1f something was subbed out and went well, it

didn't factor into -- there wasn't -- there was a
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Richard Lightsey et al. v. SCE&G et al.

benefit to the project, but the PF number that the
Consortium would report, or Westinghouse would
report, would not get benefit of that, if you
understand what I'm saying.

You mentioned that they would say things like
we're going to improve and then they would give
reasons why they were having these problems. Do
you recall the reasons or some of them?

Part 52 was often times blamed as a reason. There
were changes in the design where blame was a
reason, things coming from China. There were, you
know, certainly things like weather. I discounted
those kind of things. The procedural or training
requirements. Nuclear has training requirements
that go beyond general or typical construction.

It will be unusual for craft on a normal
construction project to get trained other than
their upfront or initial training, whereas in a
nuclear arena you get more training like quality
assurance and quality-control, intrusiveness,
those kind of things. So there were reasons, and
a lot of it was that nuclear construction is more
difficult than general construction and that
design issues and the Part 52 impacts were more

significant than they had anticipated.
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Have you seen the documents that discuss -- this
is, I think, an illustrative detail -- that
discuss the issues of the craft men and women
getting there at their start time but actually
taking at least an hour to get to the job site?
And then with the midday break or midmorning break
and then lunch they're working not much but an
hour, an hour-and-a-half for the whole morning.
Did you see that?

No.

Did you hear about that?

Could you show it to me?

I can bring it up. I'm just trying --

I don't have that document, so I don't know which
document you're talking about. So for me to
comment on it --

But in general, not necessarily the document. Did
you hear about that being a problem?

Did I hear about those types of efficiency issues
being a problem?

Right.

Not to the extent that you just discussed. I'm
aware that the Consortium did and Westinghouse did
commission a couple of efficiency studies. And

those efficiency studies did identify some issues,
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Richard Lightsey et al. v. SCE&G et al.

and the results of those issues, there were
changes made to work practices, policies and
procedures. An example of that is cell phone
usage. So Fluor had determined that cell phone
usage was a problem and basically outlawed the use
of cell phones on the site. They put on dedicated
walk paths so that people couldn't get lost, if
you will, going from one place to another. They
laid on extra bus transportation to take --
relatively large construction site. Parking is
far afield from where the craft would actually
work. So, you know, controlling that many craft
going from a parking lot a long way away to the
job site, you know, they are inefficiencies. But
I think Fluor was working on those inefficiencies.
I'll try to find that document over the break --
Okay.

-- and let you look at it. So that would hurt the
PF factor if you worked an hour-and-a-half in a
four-hour morning. That's not a good PF.
Certainly i1if you worked an hour-and-a-half in a
four-hour morning, it would hurt the PF.

If you only worked two hours in a four-hour
morning, that wouldn't be good, would it?

That's correct.
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

So going back to this comment that if those -- if
the bankruptcy hadn't occurred and Santee hadn't
have pulled out that you think that the
fixed-price would have been your best bet.

What I said was the fixed-price option, had it
been maintained and the fixed-price contract been
maintained and our partner would have stayed in,
believe that we would both have still been
building the plants.

And, again, we'll go through some details in a
little bit. But prior to the fixed-price option,
do you know approximately what the group was
paying each month on average?

Prior to the fixed-price option what we -- what
the owners were paying --

Right.

-- on a monthly basis? The short answer is it
varied. It varied. It could vary quite a bit
with milestone achievement. But it could be, you
know, $50 million to $100 million plus.

Okay. So -- and that was the total payout with
both partners?

Yeah. A hundred percent number, yes.

And so the fixed-price, y'all were paying 100

million a month?
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That's correct. Well, after the negotiation of
the fixed-price option --

Right.

Starting, I think, in January of the following
year, the owners had agreed to pay Westinghouse a
fee of $100 million a month for a five or
six-month period while the negotiations were
ongoing for a construction milestone payment
schedule.

Would there be a ready reference document or
something that if you and I wanted to talk about
that we could look at the monthly payment and kind
of chart it out what you were paying before the
100 million a month?

I think the financial services group at SCANA
would have that. I don't have that number. I
don't have those documents.

I'll try to find over the break a document or two,
if we have it, to talk about the prior payments.
Okay.

My impression was -- and I may be wrong, so I may
be off. But my impression was is that when you
went to the fixed-price, there was a fairly
dramatic increase on a monthly basis of what the

payment was?
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A There was certainly an increase. I don't know

that it was dramatic over some months.

Q But over --

A In months where they would have --

Q -- but the average is what I'm talking about.

A There was certainly an increase over the average.

And that increase was premised on the fact that
Fluor was coming in as the new constructor.
Westinghouse was taking over, CB&I had exited the
project, you know, starting January 1. And that
there was a recognition on the part of
Westinghouse that there were -- in order to fund
the mitigation activities, which included more
craft that Westinghouse would have to ramp up in
order to get to -- to get to those mitigations
such that the status quo payments would have
resulted in a status quo increases in efficiency
or getting more work done and mitigation factors.
So what Westinghouse asked for was to staff up.
And in order to staff up they needed a little bit
more money. And Westinghouse was also paying for
things that the company wouldn't necessarily be
invoiced for. And so to compensate them for those
kind of things, they asked for more than 100

million. They wanted a 130 million, I think, or
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140 million. So they wanted significantly more.
So it was a negotiated number down from their
number up from what the company had been paying to
allow them to cover some of the cost they were not
entitled to bill a company for and to compensate
them for the fact that they were going to ramp up
with the proviso for a true-up at the end.

So that increased the owner's cost?

That increased the owners' cost? That did not
increase the owners' cost.

The 100 million a month?

That was not owners' cost. That was cost --
Excuse me. Increase the cost of the project?

It did not increase the cost of the project. It
was a timing issue.

Well, let me put it this way: It increased the
cost of the project over a period -- over that
time frame?

It set the cost payments to Westinghouse in lieu
of the construction milestone payment schedule
while that was being negotiated in anticipation of
ramping up the construction that Fluor would have

to hire a lot more people in order to get the job

done. The same thing we talked about a few
moments ago. So it was in anticipation of all
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those things for a finite period of time with a
true-up at the end.

Steve, I just -- I'm trying to figure this out.
And I know you'wve been through it and you're
probably are sick of thinking about it. But how
in the world would E&G and SCANA add more people
to an inefficient project instead of replacing
inefficiencies with better people and thus saving
money? We're talking about millions and millions
of dollars when you ramp up like you're talking
about.

Well, once you go to the fixed-price contract,
then the inefficiencies don't cost the owners more
money. So the contractor is not going to get more
money from you for those inefficiencies, which was
a concern the owners had which is why the owners
pushed so hard for the fixed-price contract.

I get all that. I understand that.

So your premise is that if you just get rid of a
few people and -- a few inefficient people then
the project becomes more efficient. And the
problem with that notion is that it isn't
necessarily the craft themselves that were being
inefficient. So what the owner said is that it's

-- that's a leadership issue with the Consortium
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before the October agreement and with Westinghouse
and Fluor after that agreement, that the
leadership needs to take care of those kinds of
issues: leadership with the Consortium, leadership
with Fluor, leadership with Westinghouse.

And the contractor did go through a couple of
reductions in force, and those reductions in
force, they would call the least efficient people
from the workforce. So there were two or three --
at least two or three times when the contractor
would actually call the workforce to do just what
you're suggesting, which is get rid of inefficient
people. I mean, the same time they have to ramp
up hiring.

How many people did they get rid of at this time?
It was different each time. I can remember at one
point being about a 150 people. But the numbers
were different each time. I don't recall exactly
what they were on each date.

So you're saying that some of the reason for the
inefficiency or the higher PF may have to do with
leadership of the contractor?

Well, I want to say it's a number of things. It
could be design related issues, procurement

related issues, procedure issues. Could be
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weather, although I didn't put too much stock in
the weather. There were a lot of things that
means that a nuclear workforce in general is less
efficient than a nonnuclear workforce, okay.
Procedural requirements, quality assurance,
quality control, NRC oversight, inspections, there
are a lot of reasons for some of those
inefficiencies. $So it's -- I don't think you can
just say we had a number of bad actors in the
craft and that was the reason they were
inefficient. Certainly, there were inefficiencies
there. And so one of the things the contractor
did was they culled some of their workforce at
periodic times through the project, starting with
CB&I and ending with Fluor. Shaw may have
actually done some of that as well. You know,
once Shaw was there, the total craft population
wasn't that large, so they may not have done one.
But the contractor also commissioned these
efficiency studies and did change things on the
project to improve efficiency.

During these times '14, '1l5, 'l6 there are
comments in y'all's notes and e-mails and
different things we have seen that y'all worried

about Westinghouse going bankrupt. What did
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that —--

MR. BALSER: Object to the form.

What did that -- how did that play into your
thinking about what to do about the project and
how to manage it?

Well, the bankruptcy discussion started off as
contingency planning. So, you know, the
companies, the owners did a lot of contingency
plans, so I didn't think it was necessarily
untoward to plan for a contingency.

Right.

So it didn't strike me as unusual that we would be
doing that. The actual retention of any kind of
bankruptcy expert in planning was really with the
legal departments of SCANA and Santee Cooper, so I
was not involved with that.

I mean, I think having a contingency plan is a
good one. But the fact that you were thinking
that this might happen must have come about as a
result of your thinking that the contractors, they

can't get their act together and, therefore,

they're -- they keep telling us they want to bill
us more and we have these fights. And we see
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these documents where y'all are battling back and
forth. But, all said and done over the period of
time that this contract occurred, it cost a lot
more than would you anticipated, didn't it?

A When you look on a total cost perspective --

Q Let me ask you just to answer that first because

sometimes I forget my question by the time you

want to talk about it. So it cost a lot more,
didn't it?

A It cost more, certainly.

Q You don't use the term "a lot"?

A Well, it depends on -- well, you may have one
thing in mind when you say "a lot." I may have a
different thing when I say "a lot." So I was just

going to explain my answer. Certainly it cost

more. There's no question that it cost more.

Q More than what was predicted?

A More than what was predicted.

0 All right. And more than what the public was told
at the beginning that they would have -- in other

words, the public, they rate holders are going to

foot a lot of this bill eventually, weren't they?

A The ratepayers.

Q The ratepayers.

A Yeah, the ratepayers were going to foot a lot of
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the bill, which is the way the rate design is in
the utility business, yes.

0 Well, of course, the rate design in the utility
business went upside down when the BLRA came
about, didn't it? This brand new rate paying

system.

MR. BALSER: Object to the form.

Q For construction purposes, right?
MR. BALSER: -- upside down.
Q Upside down is pretty good. Let me just do it

another way. It went 180 degrees, didn't it?

MR. BALSER: Object to the form.

A Yeah. I don't think that it went 180 degrees; I
don't think it was upside down. But it certainly
changed. It changed the way that the projects,
whether they be nuclear or coal, could be

constructed in South Carolina.

0 It certainly benefited SCANA and E&G tremendously,
didn't it-?
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A

I think there was a tremendous benefit to the
ratepayers also, in as much as the financing cost
savings on this project were going to be
significant. So it was a billion dollars over the
construction project, and I think it was 4 billion
over the lifetime of the plant because the
financing charges were being paid as the project
was being constructed as it was it going along.

So the Baseload Review Act was a benefit to the
ratepayers. A large, a capital intensive project
would likely not be possible without some form of
legislation like the Baseload Review Act for
utilities of the size of Santee Cooper and SCANA.
Do you remember the first couple of questions I
asked you at the beginning is how do we get here?
Do you remember?

Uh-huh.

Would it be fair to say that you believe -- or
maybe I'll ask it this way: Would be fair to say
that 1if the project had gone along as planned then
the BLRA would have been a benefit to the
ratepayers and to SCANA, wouldn't it?

It certainly would have been a benefit to both.
Right. Now, the group that really, up to now, has

not had to take it on the chin are the investors.
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Richard Lightsey et al. v. SCE&G et al.

Isn't that true?

MR. BALSER: Object to the form. Can you
read back that question? I'm sorry, I just didn't
hear it.

MR. BELL: I'll just restate it.

MR. BALSER: Okay.

The ratepayers that I represent, the company that
you work for, your company hugely benefited in
profits over this construction period, didn't it?
Usually benefited in profits? I think that the
return on equity was spelled out in the BLRA.
Please answer my question first. And I understand
you want to explain it, but let me rephrase it so
it will be an easier question. During the
construction project, SCANA and SCE&G increased
the capitalization, increased their market

share -- not the market share -- increased their
stock price and the investors made a really good
return on their money, didn't they?

I think the investors made a reasonable return on
the money, which was consistent with what the
returns prior to the nuclear project. But again,

I'm not a financial expert.
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0 All right. But they didn't suffer because of the
construction problems, did they?

A No. I think the company suffered through a number
of downgrades by rating agencies and downgrades in
stock ratings and performance measures. The stock
price certainly did increase. That's a function

of what the market will bear or what the market

sees. So, again, not a financial expert.
0 But you were on some of those calls, weren't you?
A Certainly.
Q And you told the investors that we had these

little issues but we think they're going to work
out, didn't you?

A I informed the investors of the status of the
project. And when asked guestions about issues, I

shared those issues.

Q Right. But you didn't share a lot of issues, did
you?

A I think I did share a good many issues.

Q But there were a lot of problems in this

construction project that at the PSC level and at

the investor level were not told to the PSC or the

investors. Would you agree with that?
A No, I wouldn't agree.
Q Okay. So your testimony is that you fully
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- OB

O

informed the PSC of the problems associated with
the construction, and you fully informed the
investors on your investor calls with these
problems sufficient enough to let them make a wise
investment?

So my testimony is that while perhaps not every
single issue was discussed in detail, the topics
that were problems for the construction and the
progress of construction were disclosed to the
Public Service Commission and to the investors.
Now, let's pretend like -- do you have stock in
SCANA?

I do.

You have a lot of stock, don't you?

I have a fair amount of stock.

And you got most of your stock during the
construction period, didn't you?

I worked for the company for 22 years and have
been pretty much buying the same percentage in the
401 (k) program the whole time.

A percentage, but you got bonuses with stock?
Got bonuses with stock?

I got some --

-- in terms of stock?

Yes, sir.
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b

= ©

Not during the construction progress, no.

Okay. So when we see that the company has
furnished us some financial information and see
that you were making a salary four to five, 600 in
that area during this period. You have stock
options of something during that period of
millions of dollars. Tell me how that works.

No stock options.

Okay. And you got the stock?

No. The company paid out two forms of bonus. One
was a short-term bonus which was annual and
another one was a long-term incentive payout which
is over a three-year period.

Was it all cash?

All cash.

Okay. So when we see something that -- how much
you made during this period, we can assume that's
all cash?

With the exception of the things that were
benefits to --

Sure.

-- home security and those kind of things.

I get that.

And then there would be a company match in the

401 (k) because, as I said, I had been
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participating at the same level of the 401 (k) ever
since I started with the company.

But would you -- and again, I'm just doing the
30,000-foot level. Wouldn't you agree that
without the construction project you would not
have gotten the large payout you got during that
five or six years?

No, I would not agree with that.

Okay. But you would have gotten it anyway?

The structure of the bonus plans or the
compensation plans has -- is unchanged. So I
believe that I would have gotten at or near those
same levels.

But as your cost increased for the project so did
your income, didn't 1it?

As the cost increase so did my income?

So did the company's income?

The company's income? So the net income for the
company may have.

I mean, they got a return on their cost?

They got a return on -- they got a return on
equity, yes.

So the more the capital expenditure was the more

they made?
Well, the capital expenditure -- again, I'm not an
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expert in rate design; I'm not a financial expert.
The BLRA was a recovering on the cost of
financing.

Let me ask you this: If you were to show an
investor the letters that Lonnie Carter wrote and
the e-mails he wrote talking about the problems,
do you think an investor would say "I was told
that. I got that understanding from Mr. Byrne
when he told us at our investor meetings. I got
the same understanding from him that I'm reading
in Lonnie Carter's letters." Do you think that
they would say that they did or didn't get the
same impression from the -- from your investor

calls?

MR. BALSER: Objection. Calls for

speculation.

I don't know what an investor would say.

Pardon me?

I don't know what an investor would say.

Well, okay. You would agree, wouldn't you, that
someone looking at Lonnie Carter's or the Santee's
complaints and those letters and things are

certainly different than what was told to the PSC
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and to the investor calls, wouldn't you?
You know, I don't know that I would agree with

that statement. I think that Mr. Carter may have

been more vociferous. I think Mr. Carter at times
would be positive and at times be negative. I
think sometimes he was grandstanding. I think

often times he was taking a negotiating posture.
Negotiating for what?

Well, negotiating, one, with the Consortium. And
some of the e-mails I'm guessing that you're
talking about would be in his interactions with
consortium members and sometimes even with SCE&G
members. So, you know, Mr. Carter would often
time say things that were a little peculiar to me.
So let me ask it a different way. We'll come to
this and we'll go over those in a little bit. I
recognize there's some disagreement with counsel
over the Bechtel report. You've heard that,
haven't you?

Disagreement with counsel?

Whether it's confidential or not?

When you say "disagreement with counsel" are you
talking about --

Your guys think it's confidential; we think we've

got it and it's okay. All right. So let me just
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ask you this question: Did you read the newspaper

article where they published the Bechtel report?

A I did not.

Q Okay. So have you read the Bechtel report?

A I have.

Q Okay. 1If an investor had the Bechtel report in

front of him or her, and then heard your PSC
testimony or the investor calls or even some of
your press days, would they get the same
impression from what Mr. Carter said and what
Bechtel said and what you told him?

A I'm not going -- I don't want to speculate on what
an investor might read from either the Bechtel
report or Mr. Carter's comments. So I don't know.

Q But I understand your answer. But you know the
reason for having an investor call is to give that
investor an open and fair rendition of what's
happening so they can make a wise decision as to

whether to invest or not, don't you?

A That certainly could be one of the purposes of the
call.
Q So from your standpoint, do you think that what is

found in the Bechtel report, what is found in
Lonnie Carter's letters, those e-mails, gives the

same impression of what you gave in the PSC's
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testimony and the investor calls and the press
days that you had? Don't you see a dichotomy
there?

I think that we were fair and balanced in what was
said in media days and press releases and
testimony and BLRA public reports. I think that
Mr. Carter would, again, sometimes adopt
negotiating postures which are not necessarily
what you would view the same way as if you were
giving a report to somebody that was looking at
the project.

Okay.

MR. BALSER: Ed, when you get to a convenient
stopping point, why don't we take a short break?

MR. BELL: Let's take a break. Off the
record.

VIDEOGRAPHER: This concludes volume one of
the video deposition of Stephen Byrne. The time

is now 10:48 a.m. We are now off the record.

(Off The Record)

VIDEOGRAPHER: We are now back on the record.

Today's date is August 14, 2018. The time 1is

Thompson Court Reporting, Inc.

WWww.thompsonreporting.com

77

6EC J0 L/ 9bed - 3-202-210Z # 194900 - DSOS - WV 9¥:8 G| JoquianoN 8102 - 3114 ATTVOINOY1D3 13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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approximately 11:25 a.m. This is video number two

of the video deposition of Stephen Byrne.

MR. BELL: For the record, we are identifying
Exhibit No. 1 as the August 23, 2013, letter from
Lonnie Carter to Kevin Marsh. We'll pull it up on

the screen.

(Whereupon, Contract Negotiations Letter
was marked Exhibit No. 1 for

identification.)

MR. ELLERBE: Is there a Bates number?

MR. BELL: There 1is. It's ORS00 073599.

BY MR. BELL (Continuing):

Q

When you've had a chance, let me know, Steve, when
you've finished reading.

Okay, I've read it.

Was this one of several communications that

Mr. Carter had with Mr. Marsh, that you were aware
of?

Mr. Carter certainly had many communications with
Mr. Marsh. This is certainly one of those, yes.

Okay. I'm not going to hold you to it, but do you
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

remember when Mr. Carter started becoming more --
I don't know what the right term would be -- more
assertive in his complaints about the project?
Like the year or what time frame?

I don't. I think Mr. Carter was concerned with
the performance of the contractor for the majority
of the project.

Okay. So this letter starts out with a complaint
or a concern Mr. Carter has in the first paragraph
concerning the Lake Charles facility about the
submodules. Is that correct?

Yes.

Okay. And then he references in April 9 meeting
with the CB&I leadership, review the issues. CB&I
committed -- according to this letter -- it says
"CB&I committed to deliver 83 modules by the end
of 2013."™ According to the letter, they provided
a delivery schedule. And then in that letter it
reduced it from 83 to 69. Do you see that?

Second paragraph.

Yes.

Do you know why CB&I changed their commitment from
83 to 697

I don't remember.

Okay. Did CB&I, the best you can recall, deliver
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

69 modules, as stated in this letter, by the end

of 20137
A I don't recall.
Q From your best memory, though, they most likely

didn't from the problems you were having?

A I don't recall.

Q Do you know how many modules and submodules were
part of the contract with Lake Charles?

A No. It was a significant number. This was not
talking, I don't believe, about one specific
module for which they were making submodules. So
this was obviously talking about more than one
module for which they were making submodules. But
the total number that were originally premised to
come out of Lake Charles, I don't remember what
that total number is.

Q Okay. $So the third paragraph talks about the nine
to 12 month delay due -- and that by 2013,

August that there was a nine to 12 month delay.

There was financial community was notified on the

June 5th presentation. Were you present on that?
A I was.
0 Okay. At that time, did the owners indicate the

additional cost or the amount of the additional

cost this nine to 12 month anticipated delay would
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al.

incur?

A I don't remember what was disclosed at that time
relative to cost.

Q It later turned out that the nine to 12 months
turned out to be longer, didn't it?

A Yeah, I don't know if it was for this reason.
Certainly it turned out to be longer than the nine
to 12 months that was announced at this
analyst meeting.

0 And when was that announced? That the nine to 12
months at the June 5th analyst meeting, when did
the owners correct that or make an announcement
that y'all's estimate turned out not to be
fulfilled, I guess?

A Well, first of all, the nine to 12 months came
from the Consortium. At this point in time
Chicago Bridge & Iron had just taken over the
facility in Lake Charles from Shaw. So it
transitioned from Shaw Module Solutions to CB&I
Lake Charles. CB&I had done a review of their
module status, which is what Mr. Carter references
here, where they committed to deliver a certain
number of modules. That was announced in the
analyst day presentation in New York on June 5th,

as it says here. Subsequent to this, there was
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Richard Lightsey et al. v. SCE&G et al.

another estimate to complete done by the
Consortium. And it was either later this same
year in 2013 or in 2014 where the Consortium was
proposing some new dates. That was the time frame
where SCE&G made those announcements.

The module construction, was that delayed because
of design issues or because of Lake Charles having
problems with their own ability to construct, if
you recall?

Oh, I recall.

Okay.

The Lake Charles facility had a number of issues.
Certainly design issues played into it. And if
you were to ask Shaw and CB&I, they would point to
design issues. If you would Westinghouse, they
would point to fabrication issues and issues of
qualifications and record keeping and all kinds of
other things with the workforce down at the Lake
Charles facility itself. So I would say the Lake
Charles facility had a number of issues.

Did the owners have an agent representative or
someone at the Lake Charles facility to oversee
what was going on?

The owners did place somebody at the Lake Charles

facility. ©Not originally, but as some of these
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= O B

10

b

problems started to unfold, the entity
construction team wanted some first-hand feedback
on that Lake Charles facility. So they did place
one inspector at the facility.

Do you recall who that was?

I don't recall the name.

Did that turn out to be an employee or a contract
worker?

I believe that was a contract person.

Who would know or who would I -- if you were
asking to find that name, how would you go about
doing that?

The best person in the position to answer that
question likely would be Alan Torres who was the
general manager for construction.

With Westinghouse?

No, with SCE&G.

Okay. You don't recall -- was it a man or woman?
I don't recall.

Okay. Did you get reports from this individual?
I did not get reports from that individual.

Did you eventually see reports that were shown to
you or e-mailed to you?

I don't recall seeing reports from this

individual. Those reports would have gone to the
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=

= ©)

10

construction team. Again, Mr. Torres would have
been one seeing those reports.

I'm trying to figure out how we could do some
research to figure out the person's name and get
their e-mail or something. So would you think
that I would be successful if I ask for

Mr. Torres' e-mails from someone that was working
up at Lake Charles on SCANA's behalf? You think
someone would be able to find those, if I ask?
You're talking about somebody at SCE&G?

Yes.

I really don't know if they would be successful or
not.

Okay. I understand that, but --

Well, I know Mr. Torres no longer works for SCE&G.
Right.

To what extent his e-mails have been captured, I
don't know.

But he certainly communicated back-and-forth?

I would imagine he communicated back-and-forth.
But again, that was communications between

Mr. Torres and the inspector at Lake Charles. I
did not see those.

How long did that individual work for E&G?

I don't know, but it was one individual the whole
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h

>0

time. There were perhaps some change --
individuals. But SCE&G had a person at the
facility for a number of years, basically until
that facility stopped producing submodules.

Would that have been a company that furnished the
individual or do you recall?

Would it have been a company? Did the individual
work for a company?

That was hired by E&G?

I don't recall.

Okay.

It may well be. I just don't recall.

All right. But in any event, you expect that that
particular individual or his company would have
probably communicated back with -- back-and-forth
with Alan Torres and y'all got information from
him?

I would imagine that that individual communicated
with Mr. Torres. Now, if Mr. Torres had somebody
that was intermediary between him and this person,
I couldn't answer that question.

Do you recall whether in some of your weekly and
monthly reports that some of that information
would have been passed on to you?

Information about module fabrication was in —-- was
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Stephen A. Byrne - August 14, 2018
Richard Lightsey et al. v. SCE&G et al. 86

contained in the weekly and monthly reports.

Okay. I'm not familiar with this kind of
fabricating company or business. Were they the
only ones in America that were capable of
fabricating these modules?

No. To try to understand the Lake Charles issue,
you have to understand at the time the nuclear
renaissance was supposedly emerging in the US, and
indeed around the world, US companies were looking
at building plants. So I know at one point in
time there were 18 license applications with the
Regulatory Commission. So Summer would have been
one of those. The two plants in Summer would have
been one application. The two plants in Vogle
would have been one application. So there were 18
on file with the Regulatory Commission at one
point in time. Each of those were looking at a
technology or they would try to be technology
agnostic. But each one of the ones that was
looking at a specific technology would get that
reactor supplier. In our case that Westinghouse
but there were others. But each was paired with a
constructor. Westinghouse was paired with Shaw
Group. Shaw Group, I believe, was a 20 percent

owner of Westinghouse at that point in time. And
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the Shaw Group was -- built this facility
specifically to make modules for the AP1000
reactor. So this facility did not exist in 2008.
Kind of built into the project?

It was built specifically to make modules for this
project. A similar strategy was employed in
China. So the Chinese -- I don't know which
manufacturer it was -- but the Chinese built a
module facility just to make modules for their
AP1000 buildings. So this was a similar model to
what the Chinese were using.

Describe, if you can in layman's terms, what are
we talking about when we talk about a module or a
submodule?

Yeah. So the modules that we're talking about
here are called structural modules. They have a
designation CAO0l1 through CAO05 and then CA20, so
there really were six. So Westinghouse often
